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Role of the Decision Maker

• Determine whether a Respondent has violated FSW policy.

• Title IX-Board of Trustees Policy 2.03 Discrimination and Harassment 
Policy

• Student Code of Conduct

• New Title IX regulations require specific training for decision makers.

• Remain neutral and unbiased throughout Hearing. 

• Chair will complete report that is given to the respective Coordinator.

• Hearing will be a panel of 3 members, one member will be the Chair.

• Title IX: Susan Bronstein for staff/faculty Respondents

• Title IX: Mark Bukowski for student Respondents

• Student Conduct: Varies



Role of the Advisor (Title IX)

• Provide support and guidance to assigned party through entire 
process.

• Could be working with Complainant or Respondent.

• Perform cross examination of other party during hearing.

• Need to recuse yourself when case may present a conflict.

• If a party does not have their own Advisor, FSW must assign one to 
the party for the hearing.  

• Other party’s Advisor could be an attorney.

• Advisor is not “representing” party, only addresses other party 
during cross examination.  



Why?

The goal is to have an 
equitable result, from an 
equitable process (allowing 
for due process).  

FSW uses the 
Preponderance of the 
Evidence standard.  More 
likely than not that a 
policy violation occurred.  
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Remember….

You have no side other than 
the integrity of the process.

And YOU represent the 
process.



Terminology

Sexual Harassment

Unwelcome conduct of a 
sexual nature, or other 
unwelcome conduct in the 
basis of sex, including 
unwelcome advances, 
requests for sexual favors, 
and other verbal, 
nonverbal, or physical 
conduct of a sexual nature 
by an employee, by 
another students, or by a 
third party.  This includes 
acts of sexual violence.  

Quid pro quo

Translates to this for that.  
A favor or advantage 
granted or expected in 
return form something else.  

Can only be used when 
Respondent is staff/faculty.  

Hostile Environment

Conduct which is so severe, 
pervasive and objectively 
offensive that it denies 
equal access to an 
education.  



Terminology (sexual violence)

Sexual Assault

Any attempted or actual sexual act 
directed against another person, 
without consent of the victim, 
including instances where the victim 
is incapable of giving consent.  This 
definition includes rape, fondling, 
incest and statutory rape as defined 
in FSW procedure.  

Dating/Domestic 
Violence

Violence committed by a person who 
is or has been in a social relationship 
of a romantic or intimate nature with 
the victim.  The existence of such a 
relationship shall be determined 
based on the Complainant’s statement 
and with consideration to the length 
of the relationship, the type of 
relationship, and the frequency of 
interaction between he persons 
involved in the relationship. 

To categorize an incident as Domestic 
Violence, the relationship between 
the perpetrator and the victim must 
be more than just two people living 
together as roommates.  The people 
cohabitating must be current or 
former spouses or have an intimate 
relationship. 

Stalking

Engaging in a course of conduct 
directed at a specific person that 
would cause a reasonable person 
to:

• Fear for the persons’ safety or 
the safety of others; or

• Suffer substantial emotional 
distress.  



Terminology 

Retaliation
• Taking adverse action against 

someone who has performed a 
protected action.

• Protected activity under FSW 
policy includes reporting an 
incident that may implicate FSW 
policy, participating in the 
grievance process, supporting a 
Complainant or Respondent, 
assisting in providing information 
relevant to an investigation, or 
acting in good faith to oppose 
conduct that constitutes a 
violation of FSW Policy. 

Consent
• Expressed communication or 

mutually understandable actions 
of words of the parties who are, 
or have been, involved in sexual 
activity.

• Individuals may perceive and 
experience the same interaction 
in different ways. Therefore, it is 
the responsibility of each party to 
determine that the other has 
consented before engaging in the 
activity. 



How Did We Get Here? (Title IX)

• Information came to the Title IX Coordinator and was reviewed for 
assignment or reassignment.  

• A Complainant, or Title IX Coordinator, filed and signed a formal 
complaint.

• An investigation was completed.

• The investigative report was delivered, reviewed and commented 
upon by both parties.  

• Pre-Hearing meetings were considered and held with both parties.  



Hearing Logistics

• Hearings will be recorded.

• Coordinator will facilitate 
arrangements and process as the 
hearing administrator.

• Make sure to plan for breaks.

• Allow Chair to determine if cross 
examination questions being asked 
are relevant (Title IX cases).

• Be professional but not “lawerly” or 
“judge-like”.

• Make eye contact and be 
respectful.

• Be aware of your body language and 
try to maintain neutral body 
language.
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Bias, Conflict of Interest, and Recusal

Bias

• Be aware of your thoughts and 
feelings about a case prior to the 
hearing.  

• Do not allow intervention of 
senior-level officials to influence 
your decision.

• Ensure you are following FSW 
processes and procedures.

• Be aware of your own implicit 
bias and keep it in check.  

Conflict of Interest

• Being involved in the process in 
some other way.

• Being legal counsel for FSW.

• Simply knowing a party is not 
sufficient to create a conflict of 
interest.  

• Having disciplined a party in the 
past is not enough to create a 
conflict of interest. 

Recusal- Chairs and hearing panel members who need to recuse themselves due to bias and/or 

conflict of interest will contact the appropriate Coordinator immediately.  The Coordinator will 

make the determination regarding recusal.  



Determining Relevance

• ALL relevant evidence must be objectively evaluated and 
considered- inculpatory and exculpatory
• Inculpatory- shows, or tends to show, a person’s involvement in an act, 

evidence that can establish guilt.

• Exculpatory- exonerates, or tends to exonerate, a Respondent of guilt.  

• Opinions of the Investigator can be considered, but hearing panel 
is free to accept or reject any recommendation of the 
investigator.

• If the Investigator gives opinions or makes recommendations, the 
panel can ask the Investigator to clarify during the hearing.  



Weighing Evidence

Is it Relevant?

Does it have value in proving 
or disproving a fact at issue.  

• Does it relate to the alleged 
policy violation?

• Does it relate to a party or 
witness’s credibility?

• Hearing panel must consider 
ALL relevant evidence, even 
if the investigator did not 
feel it was relevant.

Is it Reliable (credible)?

Primary factors are corroboration 
and consistency.  

Accuracy and reliability of the 
information provided.  

Credibility assessment cannot be 
based on the person’s status in the 
hearing (Complainant, 
Respondent, or Witness)…don’t 
determine someone is credible 
just because they are a Witness.  

Will we Rely upon it?

Different pieces of evidence will have different 
weight.  

If using records from a physician, psychiatrist or 
psychologist, written permission from the party 
is necessary in order to use the records.  

Evidence of Complainant’s prior sexual behavior 
is not relevant UNLESS:

• Evidence is offered to prove someone other 
than the Respondent committed the conduct 
alleged, or

• Concerns specific incident of the 
Complainant’s sexual behavior with respect 
to the Respondent and is offered to prove 
consent.  



Assessing Credibility

• Consider: source+content+plausibility

• Does this make sense? (but check your bias)

• Is there motive to lie?  What is at stake?

• What other evidence support is there? (actual corroboration is the 
strongest indicator of credibility)

• Is there a history of similar behavior?  Pattern?  

• Do they seem to be lying or telling the truth? Don’t rely 
completely on “feeling” or “signs of lying”.  

• What, and who, is more credible and less credible if there were a 
scale of credibility?  

• Investigator’s credibility assessment can be a roadmap



Cross Examination (Title IX Cases)

Do’s

• Allow party’s Advisor to ask 
questions of the other party 
and all witnesses.  

• Allow Chair to determine if 
party being questioned needs 
to answer the question. 

• If the Panel has done a 
thorough job asking questions, 
there may be no additional 
questions to ask.  

Don’ts

• Allow opposing parties to 
directly question each other, 
Advisors are required. 

• Allow Advisor to ask questions 
which have already been 
answered.

• Do NOT consider evidence, 
including statements, of a 
person who does not submit to 
cross examination.  



Questioning Skills

Do’s
• Look for relevant, related and 

corroborating information.

• Focus on the answer to the current 
question.  Listen!

• Use questions to find details, 
eliminate vagueness and fill in gaps.

• Ask yourself what do I need to know, 
why do I need to know it, and what 
is the best way to ask the question.

• Use open-ended single questions. 

• Restate/summarize what was said.    

Don’ts
• Try to write down everything being 

said. 

• Expect a “gotcha” moment, that is 
not your role.

• Ask questions to satisfy your own 
curiosity.  

• Suggest answers in your questions.

• Allow your body language to show 
how you feel about a response.  

• Don’t read too much into body 
language.     



Deliberations

• Only decision-makers attend deliberations and they are NOT recorded.  
Coordinators may attend as a resource only.

• Review policy and allegations.

• Assess credibility of evidence.

• Determine whether it is more likely than not that FSW policy has been 
violated.  

• All panel member votes hold equal weight. 

• Decision must be based on facts, opinions and circumstances provided in the 
investigation report or presented at the hearing.  

• Separate finding from the sanctions.  Impact statements can come in during 
sanctioning.  

• Sanctions should focus on Stop, Prevent and Remedy.  Sanctions should be 
intended to protect the Complainant and the FSW community.    



Appeals

Appeals are allowed on the following grounds:

• Procedural irregularity that affected the outcome

• New evidence that was not reasonably available at the time of the 
determination

• Coordinator, Investigator, or decision maker(s) had a conflict of 
interest or bias for or against complainant or respondent that 
affected the outcome

Appeal will be heard by different Decision Maker who has not 
otherwise been involved in the process at any point.  

Appeal decision could result in a new hearing with a new hearing 
panel.  



Mock Hearing

(TBD)


